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Abstract:

This study examines the legal tools available to the
International Court of Justice to protect fundamental
rights and the limits that constrain their practical effect.
It addresses the question of the extent to which the rules
governing the Court’s contentious and advisory
jurisdiction can provide effective international
protection against serious violations. The study adopts an
analytical approach, drawing on comparative analysis.
Its first section examines the foundations of contentious
and advisory jurisdiction and the distinctions between a
binding judgment, binding on the parties in the case
concerned under Article 59; an advisory opinion, with
interpretative value under Article 65; and provisional
measures of a binding preventive nature under Article
41.

Its second section examines the Court’s practice in the
Advisory Opinion on the Wall (2004), the Bosnia case
(2007), the Rohingya case (2020), and South Africa v.
Israel (2024). The study concludes that the Court has
developed its use of provisional measures as a tool for
urgent protection and highlighted the importance of the
legal distinction between committing the crime of
genocide and breaching obligations to prevent it.
However, the gap between the binding force of the
Court’s decisions and the means of ensuring compliance
remains, owing to the absence of an enforcement body
attached to the Court and the reliance on the Security
Council under Article 94(2) of the Charter in cases of
non-compliance with a judgment rendered by the Court.
The study recommends establishing a technical
mechanism within the Court to examine compliance
reports and expanding recourse by United Nations
organs to the advisory procedure.
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I.C.J. Reports 2004, p. 144, paras. 14-17 (concerning jurisdiction), and pp. 154-156, paras. 40 - 42
(concerning the political context).

Ibid., p. 171-177, paras. 86-101 (concerning the applicability of the Fourth Geneva Convention and (38)
International Human Law)

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, (39)
I.C.J. Reports 2004, pp. 188193, paras. 122-134 (concerning the right to self-determination and human

rights violations)
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Ibid., pp. 197-202, paras. 147-153 (concerning the legal consequences and Israel's obligations to cease (40)
construction, dismantle the wall, and make reparation)

Ibid., p. 136(41)

Aol e sty (gl siad) Apylina) V) ulas b XS lang

- Skordas, A., & Mardikian, L. (2025). Research Handbook on the International Court of Justice. Edward

Elgar Publishing, p. 327

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and (42)
Herzegovina v. Serbia and Montenegro), Judgment, 1.C.J. Reports 2007, p.43.

Ibid., pp. 121-124, paras. 186-189 (concerning the elements of genocide and the specific intent — dolus (43)
(specialis).

Ibid., pp. 132-134, paras. 212-215, and pp. 142-145, paras. 240-244 (concerning the distinction (44)

between the acts in Srebrenica and the attribution of intent to the Serbian state).
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Ibid., pp. 200-205, paras. 379-395 (concerning the findings on Srebrenica and the lack of sufficient (45)
evidence to attribute the direct planning or ordering of genocide to Serbia under the rules of state
responsibility.

International Court of Justice, Application of the Convention on the Prevention and Punishment of the (46)
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 1.C.J. Reports 2007,
pp. 205-208, paras. 428-438.

Ibid., pp. 209-211, paras. 439-450.(47)

R. J. Goldstone, R. J. Hamilton, 'Bosnia v. Serbia: Lessons from the Encounter of the International Court (48)
of Justice with the International Criminal Tribunal for the Former Yugoslavia," Leiden Journal of
International Law, vol. 21, no. 1, 2008, pp. 95-112.
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Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia (49)
v. Myanmar), Application Instituting Proceedings and Request for the Indication of Provisional Measures,
11 November 2019

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia (50)
v. Myanmar), Provisional Measures, Order of 23 January 2020, I.C.J. Reports 2020, p. 3, paras. 16-65.

Ibid., p. 3, para. 85(51)

t e IS Aol Galiaial acen (53 GaY oLl oSall 8 jlaisg

— Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia

v.Myanmar), Preliminary Objections, Judgment, I.C.J. Reports 2022, p. 477
2019 s/ S s 11 o Hlailie dm Lsale) dpmd 3 Zgall il allag (ool oy Ay cAdsall Janl) S (52)
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Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v

Judgment, I.C.J. Reports 2022, p. 477.Myanmar), Preliminary Objections

skl odalaall (55)

— International Court of Justice, Application of the Convention on the Prevention and Punishment of the Crime

of Genocide in the Gaza Strip (South Africa v. Israel), Provisional Measures, Order of 26 January 2024,

[.C.J. Reports 2024, p. 3, paras. 84—86.
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International Court of Justice, Application of the Convention on the Prevention and Punishment of the (56)
Crime of Genocide in the Gaza Strip (South Africa v. Israel), Request for the Indication of Provisional
Measures, Order of 26 January 2024, paras. 3-4, 16-18.

International Court of Justice, Application of the Convention on the Prevention and Punishment of the (57)
Crime of Genocide in the Gaza Strip (South Africa v. Israel), Order of 26 January 2024, paras. 15-19
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Ibid., para. 30.(58)

Ibid., paras. 3-5, and paras. 33-34 (concerning the rights claimed by South Africa and the urgency of (59)
provisional measures)

Ibid., paras. 20-23 (where the Court summarizes Israel's arguments regarding the context of October 7, (60)
self-defense, and the denial of genocidal intent).

iy eyl Akl Aadlyal) Jyumi 3l
ICJ, Verbatim Record, Public Sitting, Friday 12 January 2024, CR 2024/2, pp.12-25

International Court of Justice, Application of the Convention on the Prevention and Punishment of the (61)

Crime of Genocide in the Gaza Strip (South Africa v. Israel), Order of 26 January 2024, para. 30
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Ibid., para. 86(62)

Ibid., paras. 35-83 (concerning the criteria of plausibility, urgency, and the specific provisional measures (63)
indicated by the Court)

Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza (64)
Strip (South Africa v. Israel), Provisional Measures, Order of 26 January 2024, 1.C.J. Reports 2024, p.
3, para. 86, operative paragraphs (1) and (2)

Ibid., p. 3, para. 86, operative paragraphs (3), (4), (5) and (6)(65)
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Ibid., p. 3, paras. 84-85(66)
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Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza (67)
Strip (South Africa v. Israel), Provisional Measures, Order of 28 March 2024, para. 51
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